PRACTICES AND PROCEDURES OF
JUDGE D. BROOKSSMITH

GENERAL MATTERS

A.

Communicationswith the Court

Judge Smith encourages the use of correspondence with the Court, in lieu of formal
moations, regarding discovery matters, extensons of time within which to file documents
or the continuation of matters other than trids and hearings.

Communicationswith Law Clerks

The Judge permits communications with the law clerks regarding scheduling and
adminigrative matters. The Judge does not permit inquiries concerning the status of
pending decisons and his staff will not entertain such inquiries.

Telephone Conferences

The Judge prefers to have face-to-face meetings with counsel wherever feasible
regarding matters of substance. Nevertheless, the Judge is more than willing to dlow
counsd to participate in conferences by telephone, particularly regarding single issue
matters and those in which out-of-town counsd isinvolved.

Pro Hac Vice Admissons
The Judge prefers written motions to admit counsd pro hac vice.

Comment to the Media

The Judge has no poalicy regarding comment about a pending case to the media other
than that counsel conduct themselves in accordance with applicable rules of conduct.
He strongly bdlieves, however, that legd dams are most effectively argued in the
judicid forum where they will ultimately be resolved.

MOTIONSPRACTICE

A.

Oral Argument
The Judge generaly schedules ord argument only for sdected digpositive motions
where argument will be useful. Otherwise, the Judge disposes of motions on the papers.

Briefs

The Judge' s Locd Rule 16.1.2 Order (attached) sets forth the requirements with
respect to briefing discovery motions and motions for summary judgment. Beyond the
provisons of that order, the Court aso requires briefs in support of al dispostive
motions. While the Court’s Order does not contemplate reply briefs, the court will
accept them. However, no further briefing on any motion beyond areply brief will be
accepted. The Judge encourages counsdl to utilize “letter briefs’ with repect to routine
meatters, particularly those relaing to discovery.



C. Chambers Copies of Motion Papers
The Judge discourages counsdl to serve chambers copies of briefs regarding contested
matters, and he does not want any chambers copies of moving papers or opposition

papers.

D. Scheduling
The Judge requires that responses to discovery motions be filed within five days and
that responses to motions for summary judgment be filed within twenty days. With
respect to other maotions, the Judge generdly requires responses to nondispositive
moations within five days and as to digpogtive motions, within twenty days. Generdly dl
motions should be accompanied by briefs or |etters explaining the reasons for the
motion.

E Magistrate Judge' s Report and Recommendation
The Judge refers mostly prisoners' litigation and Socid Security cases to magistrates.
Other matters are referred on a case-by-case basis.

F. Evidentiary Hearings
The Judge generdly schedules pretrid hearings with respect to criminal suppresson
metters in advance of thetria date.

G. In Limine Motions
The Judge prefers that motionsin limine be filed in advance of trid and will consder
them prior to trid.

CIVIL CASES

A. Pretrial Procedures
1. Local Rule16.1
A copy of Judge Smith’s standard Loca Rule 16.1.2 Order followsthis
summary. (ExhibitsI11.A.1.- 1and I11.A.1.-2.)

2. Pretrial Conferences
The Judge generdly schedules both a sandard Rule 16 conference early in the
case aswell asapretrid conference at the end of discovery. The Judge
requires that trid counsd attend both the Rule 16 and the pretria conference.

3. Settlement
Frequently, the Judge schedules a settlement conference on his own motion.
The Judge will dways entertain arequest by the parties for a settlement
conference if both parties indicate that one would be beneficid. When a
Settlement conference is scheduled, the Judge requires that both trid counsel
and representatives of the party with actual settlement authority attend the
conference in person.



Where anon-jury trid has been demanded, the Judge refers settlement
conferences, if scheduled, to another member of the bench. Occasiondly, if all
counsd arein accord and request it, the Judge will persondly conduct a limited
Settlement conference in non+jury cases.

In complex cases of abusiness nature, the Judge has had beneficial experiences
with the use of “mini trids’ and is open to discussons concerning thelr use as
well as any other ADR proceedings thet the parties wish to discuss.

Extensions and Continuances

The Judge does not encourage the request for continuances and extensions.
With respect to requests to extend discovery, the Judge will entertain one
request to extend the discovery period if the request is made in advance of the
scheduled dose of discovery, provided the parties have pursued discovery with
some diligence. All such motions should include a proposed order which sets
forth anew pretrid schedule, including al necessary dates.

Discovery Matters

1.

Length of Discovery Period and Extensions

The Judge establishes the discovery period in consultation with counsel at the
initid Rule 16 conference and will rarely schedule adiscovery period of less
than 120 days or more than 180 days. Provided that the parties have pursued
discovery with some diligence, the Judge will entertain one motion to extend the
discovery period if the request is made in advance of the scheduled dose of
discovery.

Expert Witnesses
The Judge has no generd policy with respect to deposing expert witnesses
beyond the provisons of Rule 26.

Deposition Disputes
The Judge encourages counsd to contact him by telephone during the course of
adepodtion if agenuine dispute exigts and its immediate resolution will advance
the discovery process.

Stay of Discovery

The Judge does not automaticaly stay discovery during the pendency of
dispositive motions. However, the Court will entertain arequest for agtay in
such Studtions.

Limitations on Discovery
During the Rule 16 conference, the Judge will develop specific limits with
respect to the number of interrogatories that may be propounded by the parties



as the nature of the case dictates.

6. Rule 11 Motions - Rule 37 Sanctions
The Court expectsthat Rule 11 and Rule 37 motions will befiled only in the
most egregious of circumstances and he will defer entertaining them until the
resolution of the underlying motion or discovery issue.

Injunctionsand TROs

Where a preliminary injunction hearing has been scheduled, the Judge encourages
counsdl to consult with his saff to review the nature, length and requirements of the
proceeding.

Trial Procedures

1.

Scheduling of Cases

Judge Smith schedules trid only at or after the pretrid conference. The Judge
generdly issues separate trid ligs for his Pittsburgh and Johnstown dockets.
These lists usualy do not set forth dates certain for trid. Asthelist progresses,
trids are frequently designated as primary or back-up trids, and are given a
specific date. Thetrid list is generdly issued at least one month in advance of
thefird trid date.

Vacations of counsel and previoudy scheduled proceedings in other courts are
aways acceptable bases for requesting the removd of a case from atrid lis.
Asto conflicting court schedules, the Judge generdly looks to the first
proceeding scheduled to a date certain as to the one which takes precedence.

Trial Hours/Days

The Judge generdly conducts jury trids from 9:00 am. until 5:00 p.m.,
Mondays through Fridays. Non- jury matters are frequently scheduled to begin
earlier than 9:00 am.

Trial Briefs

The Judge requirestrid briefsin dl jury trids but does not require them in
non-jury trias. In non-jury trias the Judge requires proposed findings of fact
and conclusions of law. Both trid briefs and proposed findings of fact and
conclusons of law must be filed in advance of thetrid date.

The Judge aso requires the parties to formulate ajoint stipulation regarding the
mattersto betried. A sandard form stipulation follows this summary. (Exhibit
1.A.1.-2.)

Voir Dire
The Judge entertains motions for supplementa voir dire questions in advance of



10.

11.

the voir dire date in dl actions. The Judge is dways present during the conduct
of vair direin crimind actions and either the Judge or a deputy is present during
voir direin civil actions. Counsel are not permitted to conduct the voir dire;
however the Judge will permit counsdl to pose additiond questions when further
interrogation regarding a specific answer is necessay.

Notetaking by Jurors

The Judge occasiondly permits the taking of notes by jurors during ajury trid.
In such cases, the Judge closely controls the notetaking. For example,
notetaking is prohibited during closings, and the Court collects the juror
notebooks at the conclusion of each day’s proceedings. The jury is permitted to
take their notes with them during deliberations.

SideBars

The Judge seeks to carefully limit the number of sde bar conferences by
meeting with counsdl both before and after each day’s sesson of ajury trid.
However, when necessary, the Judge does permit limited side bar discussions.

Examination of Witnesses Out of Sequence

The Judge will entertain requests for the examination of witnesses out of
sequence in exceptiond circumstances cond stent with the orderly proceedings
of trid.

Opening Statements and Summations

The Judge rarely imposes grict time limitations on counsel with respect to
opening statements and summations but seeks to determine the estimate of both
by counsd and to discuss the propriety of such tines.

Examination of Witnessesor Argument by More Than One Attorney
When more than one attorney appears for aparty in an action, the Judge
requires that lead counsdl be identified and that the generd divison of labor
between the atorneys be explained. The Judge will not permit more than one
attorney to examine any witness.

Examination of Witnesses Beyond Direct and Cross

The Judge generdly permits redirect, recross and further examination as
necessary. All examination beyond cross-examination will generdly be limited
to the scope of the immediately preceding examination.

Videotaped Testimony

The Judge requires that the parties confer with respect to any objectionsto the
use or substance of any videotaped testimony and that these objections be
brought to the Court’ s attention in advance of trid.



12.

13.

14.

15.

16.

17.

18.

Reading of Material into the Record

The Judge requires that the parties serve notice of any materials to be read into
the record at trid, that the parties confer with respect to any objections
regarding such materid, and that any such objections be brought to the Court’s
attention in advance of trid.

Exhibits

The Judge requires that the parties mark and exchange dl exhibitsto be used in
atrid in advance of the same, that they confer and dtipulate to the authenticity
and admissibility of such exhibits, and that they advise the Court of the results of
those conferences. The Judge has no specid rules regarding the use of visud
ads during trid or opening statements other than that summaries comply with
F.R.E. 1006, as appropriate.

Directed Verdict Motions
The Judge has no specid requirements with respect to directed verdict motions
or motions to dismissin non-jury trids.

Jury Ingructionsand Verdict Forms

The Judge does not use any standard compilation of jury ingructions. The
Judge requires counsel to submit proposed jury ingtructions and any proposed
specid verdict formsin advance of trid where possible, but dways prior to the
close of proceedings.

Proposed Findings of Fact and Conclusions of Law
The Judge requires proposed findings of fact and conclusons of law befiled in
advance of non-jury trids.

Offers of Proof

The Judge encourages that al matters relating to offers of proof beraised in
chambers at the beginning or at the end of each jury tria day. The Judge notes
that offers of proof should actualy disclose the testimony that isto be offered
rather than merely outline the subject matter of the offered proof.

General Courtroom Rules

The Judge does not have any formd rules governing courtroom procedure
other than common courtesy. The Judge notes that counsd must avoid
interrupting the Court, opposing counsel and witnessesin order to enable the
reporter to take down a clear record.

Jury Ddliberations

1.

Written Jury Ingtructions
The Judge generdly givesthe jury acopy of hisingructions to take into the jury



V.

room.

Exhibitsin the Jury Room

The Judge generdly sends dl admitted exhibits with the jury to the jury room
other than duplicative exhibits and exhibits containing any inadmissble hearsay.
Oncethejury has retired, the Judge reviews with counsel, on the record, the
admitted exhibits to ensure that the jury has a complete set.

Jury Requeststo Read Back Testimony or Replay Tapes During
Deliberations

The Judge will entertain requests from the jury to have the tapes of wire taps
replayed for it; if the court agrees to such arequest, it is dways conducted in
open court.

Jury Questions

The Judge does not permit the jurors to propose questions during the course of
trid. When jury questions are delivered to the judge from the deliberation room,
the Judge consults with counsel regarding the question and seeks to develop a
consensus regarding the response. Answers to jurors questions are given in
open court.

Availability of Counsel During Jury Ddliberations

The Judge prefers that counsd remain available in the courthouse during jury
deliberations, but always requires that counsel be immediately available by a
sangle phone cdl. In ingances where counsd must leave the courthousg, it is
counsels respongbility to advise the Judge' s saff where they can be reached.

Interviewing the Jury

The Judge has no specific rules regarding interviewing of jurors post-verdict;
however, the Judge will protect the jurors as they may request from unwanted
contact.

General

1.

Special Typesof Cases
The Judge issues aform case order regarding briefing of Socid Security actions
and requiresthefiling of a RICO Case Statement in every RICO action.

Other Individual Practices/Procedures
All objections should be stated ordly and with as much detail as possble
including, where appropriate, citation to the appropriate rule.

CRIMINAL CASES
Motions

A.



The Judge has no standard practice or position regarding motions for extensions of time
to file pretrid motionsin crimina matters.

Pretrial Conferences
The Judge generdly does not schedule pretrid conferencesin crimina cases unlessthe
case is extremely complicated.

Guilty Pleas

The Judge does not have any specid rules regarding guilty pleas nor any standard
deadline for accepting or regjecting plea bargains. The Judge follows aform guilty plea
colloquy, a copy of which follows this summary. (Exhibit 1V.C.)

Voir Dire

The Judge entertains motions for supplementd voir dire questions in advance of the voir
dire. The Judge is dways present during the conduct of voir direin crimind cases, and
conducts that examination himsdf. The Judge will permit counse to pose additiona
questions when further interrogation regarding a specific answer is necessay.

Trial

In cases where more than one attorney appears for a party, the Judge requires that lead
counsd be identified and the generd divison of the labor between the attorneys be
explained. The Judge will not permit more than one attorney to examine any witness.

The Judge enforces F.R.E. 615 pursuant to its express terms regarding requests for
sequestration of witnesses.

Where appropriate, the Judge does permit the use of transcripts in cases where the
government introduces tape-recorded conversations, with the specific ingtruction to the
jury that the same is provided merely as an ad to listening and that the tepe itsdf isthe
evidence to be considered.

Sentencing Memor anda
The Judge permits the use of sentencing memoranda and prefers to see them in advance
of the sentencing hearing.

Sentencing Conference

The Judge does not generdly hold a sentencing conference for cases under the
Sentencing Guiddines prior to the imposition of sentence nor does the Judge
customarily issue tentative fact findings and rulings on Sentencing Guiddlines.

Other General Practices and Procedures
The Judge prefers that Jencks materia be provided at the beginning of tria rather than
during the course of the trial, where possible.



VI.

In an appropriate casg, if requested, the Judge will entertain requests for
recommendations to the Bureau of Prisons regarding the federa indtitution to which a
defendant should be sent.

BANKRUPTCY CASES
N/A

BANKRUPTCY APPEALS(TO THE DISTRICT COURT)

A. Filing/Scheduling
The Judge has no particular requirements regarding the filing or scheduling of
bankruptcy appedls.

B. Oral Argument
While Judge Smith does not generdly schedule them, he will, in appropriate cases,
entertain arequest for oral argument in bankruptcy appeds.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF PENNSYLVANI A

CASE MANAGEMENT ORDER

AND NOW this day of , 2000 an initial case
managenent conference having been held this date pursuant to Fed. R Civ. P. 16 and
LR 16.1, it is hereby

ORDERED that the parties adhere to the follow ng case nmanagenent
order:

1. This action is designated a Track ___ case, pursuant to LR
16.1.2(Q).

2. Any motions to anend pleadings or to add new parties shall be

filed no later than

3. Al discovery shall be conpleted by

The di scovery deadline shall be extended only by |eave of court, and

upon notion filed prior to the expiration of such deadline. The notion shall: (a)

state reasons for the requested extension; (b) list any previous extensions of

di scovery; and (c) attach a proposed order which establishes specifically the
extended pretrial schedul e being requested.

4. The total nunber of witten interrogatories, including subparts,

subnitted by a party to another party shall not exceed

5. Discovery materials shall not be filed with the Cl erk consistent
with LR 5.5A. However, if such material is necessary to the Court's review of any
nmotion, relevant portions only shall be included with the notion or opposition, or
filed separately as an appendi x.

EXHBITIII.A 1. -1



6. Di scovery Mtions Discovery nmotions shall include a LR 7.1

certification, together with a menorandum of |aw. The responding party shall file

its response within five (5) days. Al'l menoranda on discovery issues shall be
limted to five (5) pages. Argument over contested discovery notions will be
schedul ed as appropriate. No briefing schedule will issue.

7. M scel | aneous Mbtions The response to any ni scel | aneous notion
shall be filed within five (5) days. Argunent shall be scheduled as deened
necessary. No briefing schedule will issue.

8. Sunmary Judgnent Mdtions Al summary judgnent notions shall
be filed by . Such notion shall be filed with the

Clerk of Court, together with any menmorandum of |aw and supporting evidentiary
mat eri al deemed appropriate. The responding party shall file its responsive
menor andum and any supporting evidentiary material within twenty (20) days. The

movant shall file its reply brief, if any, within ten (10) days. No further

submissions will be pernmitted. No briefing schedule will issue.

Al'l argunent in support of or opposition to a summary judgment
motion shall be set forth in the acconpanyi ng nmenorandum of |aw and shall not be
included in the nmotion, or answer to the notion, itself.

9. If a summary judgnment motion is filed, no pretrial narratives

need be filed until ordered by the court. |If no summary judgnent nmotions are filed

by the deadline set forth above, the

plaintiff’s pretrial narrative shall be filed by

, and the defendant’s pretrial narrative shall be filed by

The pretrial narratives shall conformto the requirenents of LR 16.1.4.

BY THE COURT,



D. Brooks Snmith
United States District Judge

cc: Counsel of Record

Revi sed 6/23/98



GOLLOGUY FOR WAIVER GF JURY THIAL AND ENTRY OF GUILTY PLEA

1. THE COURTIS INFORMED THAT YOU WISH TO [CHANGE THE PLEA YOU HAVE PREVIQUSLY ENTERED
AT COUNT * TO| [ENTER] A PLEA OF GULLTY. IS THAT CORRECT?

2. BEFORE | ACCEPT YOUR GUILTY PLEA, THERE ARE A NUMBER OF QUESTIONS I WILE ASK YOU TO
ASSURE THAT IT IS A VALID PLEA. IF YOU DO NOT UNDERSTAND ANY OF THE QUESTIONS, PLEASE TELL ME
30, AND I WILL EXPLAIN THE QUESTION TO YOU; OR IF AT ANY TIME YOU WISH TO CONSULT WITH YOUR
ATTORNEY, TELL ME 50, AND ' WILL PROVIDE YOU TIME TO CONSULT WITH YOUR ATTCANEY. 1 GIVE YOU

THESE INSTRUCTIONS BECAUSE IT 1S ESSENTIAL TO A VALID PLEA THAT YOU UNDERSTAND EACH
QUESTION BEFORE YOU ANSWER.

{Judge):
THE CLERK, WILL PLEASE SWEAHR THE DEFENDANT.

3. DO YOU UNDERSTAND THAY HAVING BEEN SWORN, YOUR ANSWERS TO MY QUESTIONS ARE
SUBJECT TO THE PENALTIES OR PERRIRY OR OF MAKING A FALSE STATEMENT IF YOU DO NOT ANSWER
TRUTHFULLY?

4. PLEASE STATE YOUR FULL NAME.

5. HOW OLD ARE YOU?

6. HOW FAR DID YOU GO IN SCHOOL?

7. GAN YOU READ, WRITE, AND ARE YOU ABLE TO COMMUNICATE JN THE ENGLISH LANGUAGE?

{Ask celense counsel):
8. HAVE YOU BEEN ABLE TO COMMUNICATE WITH THE DEFENDANT N ENGLISH?

9. HAVE YOt TAKEN ANY DRLKES OR MEDICATION, OR HAVE YOU CONSUMED ANY ALCOHOLIC
BEVERAGES N THE PAST 24 HOURS?

16, ARE YOU NCGW, ORHAVE YOU RECENTLY BEEN, UNDER THE CARE OF A PHYSICIAN OR A PSYCHIATRIST?

11. ARE YOU NOW, OR HAVE YOU RECENTLY BEEN, HOSPITALIZED QR TREATED FOR NARCCTIC
ADDICTION?

12. DO YOU LINDERSTAND WHAT IS HAPPENING HERE TODAY? WHAT?

{Ask defense counsal and prosecitor);

13. DO EMHER OF YOU HAVE ANY DOUET AS TO THE DEFENDANT'S COMPETENGCE TO PLEAD AT THIS TIME?
{udpe)

| FIND THE DEFENDANT COMPETENT TO PLEAD.

14, DO YOU HAVE AN ATTORMEY HERE WITH YOU TODAY?

15. WHAT IS YOUR ATTORNEY"S NAME?

16. HAVE YOU HAD AMPLE OPPORATUNITY TO DISCUSS YOUR GASE WITH YOUR ATTORNEY?

17. ARE YO SATISFIED WITH THE JOB HE/SHE HAS DONE FOR YCU?

18. DO YOU UNDERSTAND THAT F YOUR PLEA IS NOT GUILTY, YOU HAVE ARIGHT TO BE ASSISTED 8Y
AN ATTORNEY AT THE THIAL OF [THIS] [THESE] CHARGE(S)?

19. DO YOUF UNDERSTAND THAT IF YOU QLIALIFY FINANCIALLY, YOU ARE ENTITLED TO BE ASSISTED BY
AN ATTORNEY AT NC COST TO YOU AT ALL PHASES OF THE PROGESSING OF [THIS] {THESE] CHARGE(S)
AGAINET YOU?

20. DO YOU UNDERSTAND THAT UNDER THE CONSTITUTION AND THE LAWS COF THE UNITED STATES.
YOU ARE ENTITLED TO A SPEEDY TRIAL BY A JUDGE AND JURY ON THE CHARGE(S) CONTAINED IN THE
INDESTMENT NO.

EXHIBIT IV.C.



21. DO YOU UNDERSTAND THAT AT THE TRIAL, YOU WOULD BE PRESUMED 1O BE INNOCENT?

22, DO YOU UNDERSTAND THAT AT THE TRIAL, THE GOVERNMENT WOULD BE REQUIRED TO PROVE
YOUR GUILT BY COMPETENT EVIDENCE AND BEYOND A REASONABLE DOUBT BEFORE YOU COULD BE
FOUND GUILTY?

23. DO YOU UNDERSTAND THAT AT THE TRIAL, YOU WOULD NOT HAVE TO PROVE THAT YOU WERE
INNOCENT; NSTEAD, THE GOVERNMENT WOULD BE AEQUIRED TC PROVE YOUR GUILT BEYOND AREASON-
ABLE DOUBT?

24. DO YOU UNDERSTAND THAT AT THE TRIAL, THE JURY WOULD HAVE TO BE UNANRAOUS IN ORDER
TO FIND YOU GUILTY ON THE CHARGE(S) AGAINST YOU?

25. A. DO YOU UNDERSTAND THAT YOU WOIURLD HAVE THE RIGHT TO PARTICIPATE WITH YOUR
ATTORNEY N THE SELECTION OF THE JURY?

25. B. DO YOUUNDERSTAND THAT IN SELECTING AJURY YOU WOULD HAVE THE RIGHT TO STRIKE OR
ELMINATE ANY PROSPECTIVE JUROR IF IT WAS DEMONSTRATED THAT THAT JUROR OR WAS UNABLE TO
RENDER A FAIR AND MPARTIAL VERDICT? (THESE ARE WHAT ARE KNOWH AS CHALLENGES FOR CAUSE)?

26. A DOYOUUNDERSTAND THAT, INADDITION, YOL) *[AND YOUR CO-DEFENDANT} WOULD HAVE THE
RIGHT TO STRKE OR ELIMINATE *TEN PROSPECTIVE JURORS WITHOUT ASSIGNING ANY REASON AT ALL
(THESE ARE WHAT ARE CALLED PEREMPTORY CHALLENGES)? {capital offense; 20 prawmpiories; felonies: 10
preempiories; minor ofienses: 3 preemplonias. Fed B.Crim.P. 24(b).}

26, B. DC YOU UNDERSTAND THAT IN THE COURSE OF THE TRIAL, THE WITNESSES FOR THE
GOVERNMENT WOULD HAVE TC COME TO COURT AND THEY WOULD HAVE TO TESTIFY IN YOUR PRESENGE?

27. DOYOU UNDERSTAND THAT IN THE COURSE OF TRIAL, YOUR' ATTORNEY COULD CROSS-EXAMINE
THE WITNESSES CALLED BY THE GOVERNMENT, OBJECT TO EVIDENCE OFFERED BY THE GOVERNMENT;
AND OFFER EVIDENCE ON YOUR BEHALF?

28. DO YOU UNDERSTAND THAT, IF YOU QUALIFY AS BEING FINANCLALLY UNABLE TO PAY WITNESS
FEES TO WITNESSES YOLU! WiSH TO CALL ON YOUR BEHALF DURING THE GOURSE OF THE TRIAL, THE
GOVERNMENT WOULD PAY THOSE WITNESS FEES?

29. DO YOU UNDERSTAND ALSO THAT AT A TRIAL, YOU WOULD HAVE THE RIGHT TO TESTIFY IF YOU
CHOSE TO DO 807

30. DOYOU UNDERSTAND THAT AT A TRIAL, YOU ALSO WOULD HAVE THE RIGHT NOT TO TESTIFY, AND
I YOU CHOSE NOT TO TESTIFY, NO INFERENGE OR SUGGESTION OF GUILT COULD BE DRAWN BY THEJURY
FROM THE FACT THAT YOU DID NOT TESTIFY?

31. F YOU PLEAD GUILTY AND ) ACCEPT YOUR PLEA, DO YOU UNDERSTAND THAT YOU WILL WAIVE
YOUR RIGHT TO A TRIAL AND THE OTHER RIGHTS | HAVE JUST DISCUSSED, THERE WL BE NO TRIAL, AND
| WILL ENTER A JUDGMENT OF GUILTY AND SENTENCE YOU ON THE BASIS OF YOUR GUETY PLEA AFTER
CONSIDERING A PRE-SENTENGCE REPORAT? '

22. FYQUPLEAGUILTY, DCYOU UNDERSTAND THAT YOU WILL ALSO HAVE TO WAIVE YOUR RIGHT NOT
TO NCRIMINATE YOURSELF, AS IT PERTAINS TC THESE CHARGES, SINCE IMAY ASK YOU QUESTIONS ABOUT
WHAT ¥OU DID IN ORDER TO SATISFY MYSELF THAT YOU ARE GUILTY AS CHARGED, AND YOL WILL HAVE
TO ACKNOWLEDGE YOUR GUILT?

33. HAVING HEARD THESE RIGHTS EXPLAINED TO YOU, DO YOU STILL WANT TQ PLEAD GUILTY?

34. HAVE YOU RECEIVED A COPY OF THE INDICTMENT NAMING YOU AS A DEFENDANT? HAVE YOU
DISCUSSED WITH YOUR COUNSEL THE GHARGE(S) IN THE INDICTMENT TO WHICH YOU INTEND TO PLEAD
GUILTY?

35. DO YOU UNDERSTAND THE CHARGE(S)?

36, DO YOU UNDERSTAND THAT YOU ARE CHARGED IN COLUINT * WITH, ™7
(Review slemems of sach offensa)

"{Note: ¥ overf acts are invalved, siate as foflows: SPECIFICALLY, DO YOU UNDERSTAND THAT, AS OVERT
ACTS OF THE CONSPIRACY, IT IS CHARGED THAT ... } (Note: overt acts are charged as part of conspimacy counts.
However, overt acts are nol equisite lo comvction for drug conspiracy. 21 U.5.C. §845; US v. Dreyer, 533 F.20 112 (3d
Cir. 1976)).



87. DO YOU ADMIT YOUR GUILT TO EACH OF THE ELEMENTS OF THE CHARGE OF ?
(¥ Sentencing Guidelines are sppiicable (for offenses alter 11/1/87—insert the following):

38, A, DO YOU UNDERSTAND THAT BECAUSE THE OFFENSE* WITH WHICH YOU ARE CHARGED N
COUNT * OCCURRELD AFTER NOVEMBER 1, 1987, THE GUIDELINES PROMULGATED BY THE UNITED STATES
SENTENCING COMMISSION WOULD APPLY TO ANY SENTENCE | WOULD IMPOSE AT COUNT *?

B. HAVE YOU AND YOUR ATTORNEY DISCUSSED HOW THE GLIDELINES MIGHT APPLY W YOUR CASE?

C. DO YOU UNDERSTAND THAT 1 WL NOT BE ABLE TO DETERMINE THE ACTUAL GUIDELINE
SENTENCE FOR YOUR CASE UNTIL AFTER THE PRESENTENCE REPORT HAS BEEN COMPLETED AND YOU
AND THE GOVERNMENT HAVE HAD AN OPPORTUNITY TO CHALLENGE THE FACTS REPORTED BY THE
PROBATION OFFICER?

D. DOYCUALSOUNDERSTAND THAT, AFTER IT HAS BEEN DETERMINED WHAT GUIDELINE APPLEES
TO A GASE, THE JUDGE HAS THE AUTHORITY IN SOME CIRCUMSTANGES TO IMPOSE A SENTENCE THAT IS
MGRE SEVERE ORF LESS SEVERE THAN THAT CALLED FOR BY THE GUIDELINES?

E. DO YOUALSO UNDERSTAND THAT YOU OR THE GOVERNMENT MAY HAVE THE RIGHT TOAPPEAL
ANY SENTENCE THAT | IMPOSE?

F. DO YOU ALSC UNDERSTAND THAT UMDER THE GUIDELWES, PAROLE KAS BEEN ABOLISHED,
AND THAT IF YOU ARE SENTENCED TO PRISON AT COUNT *, YOU WILL NOT BE ELIGIBLE FOR PAROLE AS TO
THAT COUNT? (Note: parcie sisa may be abolished by the substantive offensa penalty provisions, See, e.g., 21 U.S.C.
F641. if thiz is the case, advise the dofendant of this fact in connection with the QUeSIions relating 1 the maximum possiile
penally xt question 37 of this colloquy infra, rather than at this point.j

G. DO YOU UNDERSTAND THAT IF THE SENTENCE IMPOSED 1S MORE SEVERE THAN YOU EX-
PECTED, YOUWILL STILL BE BOUND BY YOUR PLEA OF GUILTY, AND YOUWILL HAVENO RIGHT TO WITHDRAW
T SIMPLY BECAUSE YOU! ARE DISAPPOIMTED IN THE SENTENCE YOU RECEIVED?

38. A DO YOU UNDERSTAND THAT THE MINIMUM PENALTY TO COUNT " IS *7?

B. DOYOUUNDERSTAND THAT THE MAXIMUM PENALTY TQ COUNT * IS *? {if & supervised reloase lerm
i required by the stalite prescribing the penafly for the substantive offense, the meximum possibie penalty ko fstis *..8
torn of supervisad release of fle...", sven ¥ the statute states, for axampie, “z term of supervised releass of 2t least throe
YORs... ")

C. (¥ appicable: see drug penalties, 21 11.5.C. §847); DO YOU FURTHER UNDERSTAND THAT YOU WILL
NOT BE. ELIGBLE FOR PAROLE DURING THE TERM OF ANY IMPRISONMENT IMPOSED UNDER COUNT *?

D. (i 2ppicable, see drug penakies 2T U.5.C. §841); DC YOU FURTHER UNDEASTAND THAT THIS
COURATHAS NO DISCRETION TC PLACE YOU ON PROBATION OR SUSPEND ANY SENTENGE IMPOSED UNDER
COUNT *7

E. (i the offense occurred prior to November 1, 1987, and & special paroie term/arm of supenised reisase
appdes); I YOU WERE TO VIOLATE THE TERMS OF THE TERM OF SUPERVISED RELEASE [SPECIAL PAROLE
TERM) THE GRIGINAL TERM OF MMPRISONMENT WOULD BE INGREASED BY THE PERIOD OF THE TERM OF
SUPERVISED RELEASE (SPECIAL PAROLE TEAM) AND THE RESULTING NEW TERM OF IMPRISONMENT
WOULD NOT BE DIMINISHED BY THE TIME YOU HAD ALREADY SPENT ON THE TERM OF SUPERVISED
RELEASE {SPECIAL PAROLE TERM.) DO YQU UNDERSTAND THAT? DO YOU UNDERSTAND THAT IF YOUR
TERM OF SUPERVISED AELEASE (SPECIAL PAROLE TERM} WERE REVOKED, YO COULD BE REQYUIRED TO
SERVE ALL, OR FART OF THE HEMAINDER OF THE NEW TERM?

Fi. (For casas covered by the Sentencing Guidefines in which the starnte proscribing the penaly for the
substantive offense does nOt provide for & term of supervised refaase, the Guidelines wil require imposition of & term of
supervised rolease in many cases. Sew 18 U.5.C. §3583, which says the Court may” impose ons, though. Just 3 note
of & lagal sue which wil probaliy be raised by someone, re; could Commission make term of supervised release
mancatery whan Congress only made R discretionary ? See Chegtar 5, Parl D of Guidelings Manval In such cases, tlate
the fallowing): DO YOU UNDERSTAND THAT W ADDITION TO THE MAXIMUM PENAE TY THAT 1 HAVE DESCRIBED
FOA YOU, UNDER THE SENTENCRNG GUIDELINES, IF | WERE TO IMPOSE A SENTENGE OF MPRISONMENT OF
MORE THAN ONE YEAR AT COUNT *, THE COURT WOULD BE REQUIRED TO IMPOSE A MINIMUM TERM OF
SUPERVISED RELEASE OF * YEARS AND COULD IMPQSE A MAXBAUM TERM OF * YEARS?

F2. DO YOU UNDERSTAND THAT IF YOU WERE TC VIOLATE THE TERMS OF THE SUPERVISED
RELEASE, THE COURT WOULD REVOKE THE SUPERVISED RELEASE, YOU WOULD BE INGARCERATED. AND



NG CREDIT WOULD BE GIVEN FOR THE YTIME YOU PREVIDUSLY HAD SERVED ON THE TERM OF SUPERVISED
RELEASE?

G, (Used ifpleading io rudtiple counts with minimum sentences): DO YOU UNDERSTAND THAT THE TOTAL
MINMUM SENTENCE ON THE GOUNTS TO WHICH YOU ARE PLEADING IS *7

H. (¥ multiple counts with minimum santences are invoived and sentence on some counts coukd run
concumently): ALTHOUGH THIS IS THE TOTAL MINIMUM SENTENCE, YOU SHOULD UNDERSTAND THAT THE
SENTENCES WPOSED AT COUNT * AND COUNT * COULD BE CONCURRENT AND THAT, THEREFCRE, THE
TOTAL MINIMUM YEARS OF INCARCERATION COULD BE".

. (Use in &l muitiple count skustions}: DO YOU UNDERSTAND THAT THE TOTAL MAXIMUM SENTENGE
ON THE COUNTS TO WHICH YOU ARE PLEADING (57

J.  {if Victim and Witness Protection act is applicable { Tite 12 offenses onfy)}:D0 YOU UNDERSTAND THAT
I ADDITION TO THE MAXIMUM PENALTY ALREADY DESCRIBED FOR YOU, YOU MAY BE OHDERED TO MAKE
RESTITUTION TO ANY VICTIM OF THE OFFENSE PURSUANT TO TITLE 18, UNTTED STATES OODE. SECTION
3663 (formerly 3579), THE VICTIM PROTECTION ACT, APPLICABLE TOOFFENSES OCCURRING AFTER JANUARY
1, 1983%

K. (¥ Victin and Winess Protection Act is not applicable, the Court atifl has authority 1 ordor rastiution a2 &
condition of probation, pursuant o T8U.5.0. §3851 (assuming probation is & possibiity for the offense defendant is
plaading 10). §3661 was repoalod as part of the Comprahensive Crime Control Act of 1984, EFFECTIVE NOV. 1, 2987,
Advise the dolendant accordingly as fofows): DO YOU UNDERSTAND THAT IN ADDITION TO THE PEMALTY
ALREADY DESCRIEED FOR YOU, YOU MAY BE ORDERED TO MAKE RESTITUTION PURSUANT TO TITLE 18,
UNFTED STATES CODE, SEGTION 3851, IN THE EVENT | WERE TO PLAGE YOU ON PROBATION?

(¥ the plea reiates 1o & falony offense); 40. DO YOU UNDERSTAND THAT THE OFFENSE® TO WHICH
YOU ARE PLEADING GUILTY 15 A FELONY OFFENSE; THAT IF YOUR PLEA IS AGCEPTED, YOU WILL BE
ADJUDGED GUILTY OF THE OFFENSE"; AND THAT SUCH ADJUDICATION MAY DEPRIVE YOU OF VALUABLE
CIVIL RIGHTS, SUCH AS THE RIGHT TO VOTE, THE RIGHT TO HOLD PUBLIC OFFICE, THE RIGHT TO SERVE
ON AJURY, AND THE RIGHT TO POSSESS ANY KIND OF FIREARM?

41, HAS ANYONE MADE A THREAT TO YOU OR TC ANYONE ELSE THAT HAS FORCED YOU IN ANY WAY
TO PLEAD GUILTY?

42. YOU SHOULD UNDERSTAND THAT THIS COURT MAY OR MAY NOT APPROVE ANY PLEA AGREEMENT
WHIGH YOU MIGHT ENTER INTOQ. YOU HAVE A DUTY TO DISCLOSE ANY SUCH AGREEMENT. IF YOU DO NOT
DHSCLOSE THE AGREEMENT NOW, YOU MAY NOT LATER CLAIM THE EXISTENCE OF ANY PLEA NEGOTIATION
OR AGREEMENT.

43, HAS THERE BEEN ANY PLEA AGRE EMENT ENTERED INTG BETWEEN YOU AND YOUR ATTORNEY AND
THE ATTORNEY FOR THE GOVERNMENT?

(Hf yos}:
44 (A)WHAT IS THE SUBSTANCE OF THAT PLEA AGREEMENT?

(Judge-=ask prosecutor and defenss counsel):

45. DO THE GOVERNMENT AND DEFENSE COUNSEL AGREE THAT THE SUBSTANCE OF THE PLEA
AGREEMENT HAS BEEN CORRECTLY STATED?

iudge, if the plea agreement has been reduced to writing, have it marked ag an exhibit.)

4E. HAS ANYONE MADE ANY PROMISE OTHER THAN THE PLEA AGREEMENT THAT INDUCED YOU TO
PLEAD GUILTY?

{if yas):

47. WHAT WAS THAT PROMISE?

Wudge—NQTE: ¥ the plea agreement invalves only a recommendation of semtence or an agraament that the
progecution will not oppose the delendant's request for a particular sentence, es the following):

483. DO YOU UNDERSTAND THAT ANY RECOMMENDATION CF SENTENCE AGREED TO BY YOUR
COUNSEL AND THE GOVERNMENT OR ANY AGREEMENT NOT TO OPPOSE YOUR ATTORNEY'S REQUESTED
SENTENCE IS NOT BINDING ON THE COURT AND THAT YOU MIGHT ON THE BASIS OF YOUR GUILTY PLEA
RECEIVE UP TO THE MAXIMUM PERMITTED BY LAW? DO YOU UNDERSTAND THAT IF | DECLINE TO IMPOSE
THE SENTENCE RECOMMENDED BY THE PROSECUTOR AND YOUR COUNSEL AND IMPOSE A MORE SEVERE
SENTENCE, YOU WILL NOT, THEREFORE, BE ENTITLED TO WITHDRAW A GUILTY PLEA?



iJudge—hote: i tha plea agreement involves the dismissal of cne or more chames andfer an agraement that a
specific sentence is the appropriate dispasitien of the tase, ask tha following):

48. DO YOUUNDERSTAND THAT THE COURT IS NOT REQUIRED TO ACCEPT THE PLEA AGREEMENT
WHICH YOU HAVE ENTERED INTO AND MY REIECT IT?iF THE COURT REJECTS THE PLEA AGHEEMENT, YOU
WILL BE ADVISED N OPEN COURT AND WL HAVE THE OPPORTUNITY TO WITHDRAW YOUR GUILTY PLEA.
IF THE PLEA AGREEMENT |5 REJECTED, YOU MAY NEVERTHELESS CONTINUE YOUR FLEA OF GULTY AND
IF YOU PERSIST N YOUR GULLTY PLEA AFTER THE PLEA AGREEMENT IS REJECTED, YOUR SENTENCE OR
THE DISPOSITION OF THIS CASE MAY BE LESS FAVCRABLE TO YOU THAN THAT PROPOSED IN THE PLEA
AGREEMENT. DO YOU UNDERSTAND?

*{Use it thore ik na minimum sentsnce):
49. HAS ANYONE MADE ANY PREDICTION OR PROMISE TC YO AS TOWHAT YOUR SENTENCE WILL BE?

(K yos} :
50, WHAT WAS IT AND WHO MADE IT?

*{Use ifthara is a minkmurn santence):
5. HAS ANYONE MADE ANY PREDICTION OR PAOMISE TC YOU AS TDO WHAT YOUR SENTENCE WiLL BE
OTHER THAN WHAT ¥YOU HAVE BEEN TOLD AS A MINIMLUKM SENTENCE?

(H yos):
52. WHAT WAS IT AND WHO MADE (T2

*{Use ¥ there is no minimum santence):
oF £3. HAS ANYTHING |HAVE SAIDHERE TODAY SUGGESTED TO YOU WHAT YOUR ACTUAL SENTENCE WILL
?

54. HAVE YOU BEEN INSTRUCTED BY YCOUR COUNSEL, GOVERNMENT COUNSEL, OR ANYONE ELSE TO
RESPOND UNTRUTHFULLY TO ANY QUESTION CCHNCERNING A PROMISED SENTENCE?

55. DID YOU, AS CHARGED IN COUNT*?
"Note: i overt acts are invelved, stale as follows)!

SPECIFICALLY, DID YOU CONSPIRE WITH OTHERS IN A CONSPIRACY IN WHICH YOU AND/IOR YOUR CO-
CONSPIRATORS COMMITTED THE FOLLOWING QVERT ACTS: (LIST ACTS).

{Ask Prosecutor):
£6. WHAT IN SUMMARY WOULD BE THE GOVERNMENT'S EVIDENCE AS TO "THIS COUNT*?

57. Do you agres with the Govermnment's summary of what you did?

(1 na:
58. Whth what do you disagree?

5%2. Do you stif wish ta plead guilty?

{Ask defanse counsel):
50, Js this consistent with your advice?

(Judge): Sinca you acknowiedpe that you are in fact guilty as charged in count™, sinca you know your right to a trial,
sinca you know what the "minimum possible penalty is, sinca you know whai tha maximum possible panafty is, and since
yau are valuntanly pleading guilty, 1 will accapt your guily plea and enter a judgmant of guilty on your plea.



